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Chris Reeder Okay hi.  Looks like we’re ready to get started on our Husch Blackwell TREIA 
webinar today.  Today’s the next installment in our ongoing series.  My name is 
Chris Reeder, I’m a lawyer with Husch Blackwell’s Energy & Natural Resources 
Group.  And this is the fourth installment as I said in our series “New Directions 
Renewable Energy in a Transforming Environment”.  And this hour long 
webinar will focus on generation resource siting issues, challenges, legal 
issues and opportunities for wind and solar resources in Texas. 

I’d like to cover a few housekeeping items.  At the bottom of your audience 
console are multiple application icons that you can use during the program 
today and let me highlight a few of the key ones for you.  If you have any 
questions during the webcast, please submit your questions through the 
question box.  Questions are very important; we really value your audience 
participation and it really helps the content of our discussion.  So we’ll try to 
answer all of the questions we get today but if a fuller answer is needed or we 
run out of time, we will answer it by e-mail and again, hope you can submit any 
questions that you have. 

If you have any technical difficulties, please click on the help icon.  It has a 
question mark and provides information regarding common technical issues.  A 
copy of today’s presentation is available in the resource list icon; it looks like a 
folder at the bottom of your screen. 

We have been approved for Texas Continuing Legal Education credit.  To 
report your hours in Texas, click on the CLE widget at the bottom of your 
screen and complete those questions and you will need to have your bar 
number to do that.   

And finally a recording of the webcast will be available tomorrow for repeated 
watching and sharing and I know you will want to do that over and over.  Once 
available, a link to the recording will be emailed to you along with a Certificate 
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of Attendance. 

Excited to have a really great presentation today.  We have some really 
accomplished presenters with us today.  Let me introduce them briefly.  Our 
first presenter is Ben Fairbanks.  He is a Senior Director of Business 
Development for NRG Energy with a proven track record in market assessment 
and project development.  Ben has developed and financed over 1.2 billion in 
renewable energy projects.  Our next speaker is Laura Caspari, who is the 
Director of Development at SoCore Energy and she’s responsible for the 
strategy and execution of a portfolio of projects that represents the largest 
ground mounted solar energy roll-out in Wisconsin history which roughly 
doubled the existing amount of solar energy generated in the state.  And our 
final speaker is Lacey Breeden who is an attorney for Husch Blackwell, also in 
the Energy and Natural Resources group and I am very proud to be her 
colleague.  Lacey focuses her practice on the Texas energy industry.  Lacey 
applies her experience in interpreting and complying with the complex 
regulatory requirements that govern generators and utilities operations within 
the jurisdiction of the Public Utility Commission of Texas and the Electrical 
Liability Council of Texas.  So with that, let me stop talking and turn it over to 
our first presenter Ben Fairbanks.  Thanks Ben. 

Ben Fairbanks Yeah, thanks Chris.  And good afternoon and hello everyone.  Again, my name 
is Ben Fairbanks.  I’m the Senior Director of Development for NRG where I 
effectively oversee the company’s wind development efforts.  I do appreciate 
the invitation today to talk with everybody about siting.  This is a topic that I 
could have easily put together probably over 300 slides on and really each 
siting topic is probably capable of a standalone webinar.  I do really have an 
affinity for the topic of siting.  My first kind of job in the renewable energy 
industry was really in this space based on my understanding of and use of GIS. 
However, I think the one thing that I’ve learned over the 15 years I’ve been in 
the industry and been fortunate to build, you know, close to 2 gigawatts of 
projects is that siting is not just a upfront task, it’s something that you need to 
do sort of all the way through to construction and then into operations.  You 
know this is really especially true in wind development so, you know, if there’s 
one thing you take away from my presentation today, it’s that siting is really 
central through the entire development process and a core part of what you do 
moving into operations.   

So let’s just get started here.  I think the first couple of slides are just some 
brief introductions to NRG.  NRG is a fortune 200 company with over 50,000 
megawatts in generation in 29 different states.  It’s a relatively diverse 
generation portfolio of both renewable and conventional resources.  NRG is 
committed to reducing emissions on thermal assets through conversion or 
capture or retirement and continued growth in our renewable business is really 
a top priority.   

On the renewable side we have a portfolio of over 4,800 megawatts of 
operating assets and a growing late stage development pipeline.  We currently 
operate about 35 different wind projects in 12 different states and have a little 
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over 1,200 megawatts of operating solar projects.   

In Texas, we have a rather robust presence.  We’re actually one of the state’s 
largest retail providers as many folks know through our affiliates, Reliant and 
Green Mountain Energy, we have a pretty healthy thermal portfolio, but we also 
operate 8 different wind projects just under 1,000 megawatts.  We’re 
constructing a wind project right now and have a pipeline of development 
assets that we plan to bring online by the end of 2020.  We’re also currently 
constructing one of Texas’ largest solar facilities the 200 megawatt Buck Thorn 
Solar Project.   

So on to I guess the topic at hand here, siting.  Over the years I’ve kind of 
affectionately referred to siting issues or projects that have siting issues as 
black hole projects.  These are projects that usually have, you know, 60 to 80% 
of the ingredients that are needed, you know to make the project successful, 
but have somehow missed on one aspect or another and continue to kind of 
get sucked further into – to the black hole I guess.  In order to avoid that, I 
developed kind of my perspective on siting which ends up being 4 main 
categories or the 4 S’s of siting.  So style, schedule, siting itself as well as 
studies.  The first S, style is really determining what your business model or 
your development culture is.  I think it’s really important for a developer to first 
understand what their goal is.  Are they planning to own and operate the 
facility?  Are they planning to develop and sell the facility at FMTP or are they 
planning to just split the land asset?  All 3 of these business models have 
merits and certainly as somebody who works for NRG that’s more comfortable 
in obtaining later stage assets, we appreciate, you know, developers that are 
out there working with land owners in acquiring property at the ground level.  
So, you know, each – each business model has it’s opportunities, but I think it’s 
just important for owners or developers to understand what their strengths are 
and what their limitations are as they go into siting an actual project.  So 
owners you know of wind farms or owners and operators typically have fewer 
siting issues.  They’re just usually more risk adverse, they’re conservative, they 
have more resources and they are in it for the long haul where a flipper you 
know will typically take more risks and sometimes that risk is met with a lot 
more reward so again it just gets back to understanding what your model is.  
And I think this is an analogous to you know the housing market and the real 
estate market and so I think it’s just a good example to follow from that 
perspective.  I would suggest that if you are planning to go down the road of 
selling or flipping the project that you should educate yourself as an owner and 
really do what your good at, understand your limitations and find appropriate 
partners along the way if necessary.  The majority of renewable energy 
projects are leveraged in one way or another so it’s okay to find a partner but 
just again I think the core to development is understanding what your style is 
and that’s core to the first siting issue here. 

Onto the next slide here is schedule and schedule and siting are directly 
connected.  You have to certainly understand the key components of your 
schedule.  It’s not just finding a site and then mapping out a schedule, things 
like tax credits, new RFP opportunities, transmission line upgrades – I think 
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those high level market variables are core to determining first what your 
schedule is going to be and then backing into a specific project that will 
hopefully take advantage or meet the schedule – meet the schedule that kind 
of takes advantage of those market variables.  So you know understand those 
high level schedule drivers, be realistic with your schedule; you know given, 
especially on wind, given the scale and the level of analysis required upfront 
before you can get yourself into construction, make sure you have plenty of 
time baked into your schedule to achieve that.  So if you’re thinking you’re 
going to find a wind farm tomorrow and take advantage of the 100 percent 
production tax credit by the end of 2020, you’re back’s really against the wall.  
There are just a number of drivers or things that will impact that schedule and 
make it difficult for you to take advantage of the 100 percent tax credit without 
having started things a few years ago.   

So below here is just some high level kind of schedule drivers unrelated to the 
core market drivers that I mentioned up above.  You know although Texas is 
definitely more developer friendly, I think you should still plan on, you know 
about a three year development timeframe to complete all those activities 
necessary from concept into construction.  You know it’s different than – in 
solar I mean you need a minimum of 1 to 2 years of met tower data, 
interconnection studies at different voltages are going to be lower than others.  
There’s you know necessary 1 to potentially 2 years of environmental surveys 
for Avian and batch so all those things are important to understanding when 
you ultimately want to bring your project online. 

The next S is siting and notice that this wasn’t the first S.  I think this – after 
you’ve understood you know kind of what your style is, what you think your 
schedule is, your business model is and what high level drivers you’re trying to 
target, you need to kind of in turn focus on the actual core ingredients of 
building a wind farm and without all four of these, you will not you know likely 
have a successful wind farm.  So you need wind, you need a market to sell 
your power into, you need a place to interconnect in your transmission and 
then you need land or local support – some sort of base for building that 
project.  I should mention without one of these, you probably have no project 
and I think it’s important to stay focused on all four of these throughout the 
development lifecycle.  It’s easy to forget to – once you have the land to then 
forget about the market.  You feel like you’ve got a great chunk of ground, a big 
ranch, it’s really windy but you still got sell the power right?  Or you, you know, 
there’s a market but there’s no place to interconnect your project so you have 
to continue to keep working all four of these core ingredients in order to not flip 
into that black hole that I referred to in the beginning. 

And then lastly the fourth S is just studies and this is probably the most 
important or most expensive part of siting but it’s also the most illustrative to 
helping you determine your overall pro forma.  Your studies are kind of the key 
to helping you site the project but more importantly they provide a lot of insight 
into the other three S’s.  So your schedule is often set by wildlife or permitting 
or transmission studies depending how long ERCOT is going to take or how 
long you have to wait to complete a Eagle nest survey.  Your wind resource 
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assessment is a key study that’s going to help determine your most energetic 
land and kind of how your layout is going to be oriented.  Your power marketing 
research is going to help dictate your style.  Are you – you know is it an 
environment where it’s going to be more advantageous to sell your project 
FNTP or is it an environment where you know really long term owners are 
more successful in the environment – or successful in the market so I think the 
studies are kind of one of the last things you do when you’ve got the first three 
accomplished but ultimately the studies sort of ultimately shape and drive 
exactly what your project is going to be. 

I think before I wrap up just to kind of hit on a couple of these – the studies 
listed under each of these kind of core wind ingredient categories.  You know I 
think on the wind resource and design side, one thing to note here is that 
turbines are increasingly becoming taller right so you know your met campaign 
needs to accommodate for these taller turbines.  You know the standard 60 
meter met tower isn’t necessarily going to get you that 105 meter hub height 
turbine that most folks are sort of pushing to.  So when you’re initially 
identifying a project and putting up – designing your met campaign, you know 
think about how you’re going to incorporate probably taller met towers and/or 
solar units to accommodate an industry that’s getting taller.  Also just access 
issues I think is something that – it probably goes without saying but you know 
turbines are big and as I mentioned earlier they are getting a lot bigger so 
getting turbines and longer turbine blades into sites is becoming increasingly 
more tricky and without kind of looking out from your project to how you will 
deliver equipment to the site, it’s easy to get tripped up from that federal 
highway to your project site.  So don’t just draw the site boundary around the 
land you’ve leased, make sure that you kind of extend your view and are 
looking into how you are going to be delivering that equipment that continues to 
get quite a bit bigger. 

On the land use side, I think a few things just to point out specific to Texas, 
there are a lot of different lease structures and specifically in Texas there’s 
different opportunities so I think depending on what sort of project your putting 
together, the location, is it one big ranch, is it a bunch of small parcels.  That’s 
really going to drive kind of the lease structure.  So there’s community sharing 
structures.  There’s individual leased structures but that will be a key piece to 
your siting effort and driving kind of what land you end up sort of pulling 
together. 

Another aspect is just hunting, oil and gas and farming.  You know wind 
projects cover – even though the impact is fairly small, they cover an enormous 
number of acres so you know considering those pieces but they’re important 
pieces to the landowners, you have to understand – have some good 
understanding of those issues going into the leasing process in order to reduce 
concerns and come out with a good partner in your landowner. 

On the transmission side I think you know as folks know in Texas, it’s about 
understanding congestion, your basis risk, so siting projects with a 
comprehensive understanding of how to reduce curtailment, congestion basis 
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will ultimately lead to probably a more marketable project.  I mean it’s been – 
there’s been a lot of opportunities in different parts of Texas recently and now 
there’s definitely more concern around congestion and curtailment so you know 
again that’s a core study that everyone should consider as they are siting their 
projects and – at least in Texas.  And then finally on power marketing, I think 
Texas has the advantage of a lot of different structures and a lot of different 
[inaudible] takers but projects don’t sell themselves so again I think you can 
have the windy site but if folks don’t know about it, it’s going to be hard to sell 
the energy so again I think you know from a power marketing perspective 
getting out there, trying to get involved with the financial community and the 
C&I community, being creative and flexible on your PPA structure and 
researching those different opportunities will help you bring your project to 
market and ultimately be successful. 

So I covered a lot of ground.  We’ve got a couple other great presenters here 
but I just wanted to say thank you again and wrap up here and look forward to 
the Q&A after the presentation.  So with that I’ll turn it over to Laura to take you 
through the next presentation.  So thank you. 

Laura Caspari Thanks Ben, this is Laura Caspari.  I’ve the director of development with 
SoCore Energy.  I work on decoded scales ground mounted solar projects all 
across the country with a large focus on Texas.  Ben your last slide is showing 
up here okay.  So I’m going to talk about solar [inaudible] issues and I think 
Ben has given us an awesome foundation in wind and general issues related to 
siting and I’m going to try to fill in the gaps with the solar perspective and a little 
bit about how that is the same or different to wind siting issues.   

So just briefly a little bit of background on SoCore Energy.  We develop solar 
energy and battery surge projects throughout the US.  We’ve been around 
since 2008.  We’re owned by Edison International, they’re a Fortune 500 utility 
power company and we’ve developed over 300 solar ray that are in operations 
right now across 24 U.S. states including many in Texas.  

So I’m going to start talking about the solar resource and how that’s quite 
different to the wind resource.  So specifics areas have very varying wind 
resources but the solar resources are a lot of more homogenous.  You don’t 
have necessarily a particular site that has a much better resource than 
something you know down the road or across the state as you might in wind 
energy and so at that [inaudible] graphic scale, the resources – at a small 
graphic scale rather the resource isn’t really driving with solar development.  
It’s happening – obviously if you look at the map of the U.S. I’ve got up here 
there are certain areas with a much higher resource than others but from a 
microscale it’s not particularly the main driver and in fact we’re not necessarily 
seeing the kind of solar development following that map of resource that I just 
showed.  Minnesota is a great example of the state that we don’t necessarily 
think of as being with a lot of sunshine but they’ve had enormous increases in 
solar and solar capacity recently.  So that’s because in the market there, there 
are a number of different programs in Minnesota that are happening that are 
driving a market – so it’s not just the solar resource, it’s about where you can 



© 2017 Husch Blackwell LLP. All Rights Reserved. Page 7 of 17 KCP-8300879-1 

Speaker  

actually sell the power and in Ben’s presentation he certainly discussed that – 
that’s you know as important in solar and wind, if not more so given the 
resource [inaudible] I mentioned.   

Also in a connection you may be able to afford a long [inaudible] line for a big 
farm if you’re in an area of really good wind resource – it makes you more 
competitive in the market.  But solar is different in that it’s modular.  It can be 
installed maybe closer to [inaudible] bases but not necessary in that one 
geographic area.  See variations in the solar resource and so it’s a much 
greater competitive advantage to be as close to the point of any connection in 
a grade whether that’s a substation or what’s happening in a distant line.  So 
the main driver in the schedule really – unlike in wind where you are installing a 
[inaudible] doing it multi year.  When [inaudible] campaign you’re doing a lot of 
environmental studies on [inaudible].  More on focus on driving the drive line 
here in solar is getting into the [inaudible] cube, that can take a couple of 
years. I’ve seen [inaudible] and so understanding the driver of that process is 
really critical.  Now if you’re doing a smaller distributed generated – generation 
solar project, perhaps behind a needle or connecting to the distribution line, 
then it’s a much quicker process. 

So getting into the real details of siting and how I think about it, in solar the 
main characteristics are important and different to wind.  So it’s really 
expensive to grade a site and you want the site to be as flat as you can get it.  
Less than a 10 or 12 percent grade for tracking systems, a [inaudible] system 
can take a little more slope than that but the less flat decided the more grading 
you’re going to have to do and that increases your cost.  Also an obvious one 
regarding [inaudible], we don’t – haven’t typically seen as many environmental 
studies being required of solar as of wind yet at this point.  You know they’re 
seemingly less of those and that issues but we are covering a large area of 
land with a new use and therefore we like to avoid where possible things like 
wetlands, flood plains, any distinctive habitat, any clearing of habitat or trees.  
To the extent that you can, look for sites that don’t have those issues so you 
can avoid that.   

There is also shading.  You do not obviously want the solar panels to be 
shaded by adjacent trees, buildings, transmission lines which would reduce the 
production of the facility.  So you’re looking for land for a solar side, I would 
also obviously recommend avoiding those things.  I mentioned already putting 
the project as close as possible to the POI – point of interconnection.  And then 
I’ll discuss this a little more in upcoming slides but do the work on title, that you 
have clean title to the property.   

I also mentioned earlier some [inaudible] so you usually see roughly 8 acres 
per megawatt for single access tracking which tracks them closer to subs 
throughout the day and the tracking – racking solution is now becoming 
[inaudible] that be the primary technology deployed in the industry.  A 
[inaudible] system take up about how of as much land so if you have site that’s 
constrained and does not have a huge land available, 6 till? might be the way 
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to go. 

Okay so Ben touched on this a little bit as well, [inaudible] is really important.  
Typically we see a couple of options either a long term lease and this goes 
both to wind or solar.  A lease would give you all the rights you need to the land 
so 25 to 45 years or even longer.  Some cases with solar you don’t see this as 
much in wind but in solar you will developers doing a purchase option so that 
when they’re getting to the point of NTP no descriptive with billing project, they 
have the option to purchase the land and sometimes there’s a financial 
advantage to purchasing one rather than paying annual rates for 25 to 45 
years. 

I mentioned title and we’ll talk about that and something pretty important in 
Texas as well is middle [inaudible].  So we try to run early in the process when 
we’re developing projects a title report to identify who owns the land and also 
any other easements or other restrictions on the title which may be needed to 
be addressed.  This is something that sometimes it also lead to a [inaudible] in 
the process and maybe that’s okay with the wind site when in theory you can 
do turbines around but for solar project you see a lot of title reports come back 
with easements, maybe with work with utility.  [inaudible] has some other rights 
or lease to the property.  Both of those in different things pop up during that 
process and briefly when you go to finance a project you need to address all 
those title restrictions so you have clean title and someone can’t come in the 
future and make a claim to the property that you’ve just invested and built it.  
So that’s something that’s important to address and perhaps design around 
early in the process.  And then a related topic is mill rights.  So in Texas and 
much of the southwest part of the US surface and mill rights have been 
severed so the person who owns wants on top of the ground, either 
renegotiating a lease or a purchase option with, doesn’t necessarily own what 
is underneath the ground so the minerals whether they are oil, gas or 
something else underneath the land might be owned by someone and it may 
not be very clear from the initial title report, if that is the case and who that 
owner is.  Also mill rights are often inherited as people pass away and through 
their wills over many many decades or even a hundred years and so you might 
end up – in some cases we’ve had projects where it’s a dozen [inaudible] and 
some people might own as much as fifty percent and then another person 
might own only 1 percent of the mill rights and so a really critical part of any 
development, particularly in Texas is identifying who owns that mill rights and 
you can employ companies who go and search through the county records to 
try and trace back that ownership and then negotiating a waiver with them so 
that they can’t come in the future and try to assert their rights to the minerals 
and basically they’ll come in through your [inaudible] constructed. 

We’re seeing in the past you could generally get title insurance in the 
[inaudible] mill rights with something like 60 percent of the mill rights or aside 
signing waivers.  We’ve seen a trend lately so that’s moving towards 100 
percent which is definitely a very big [inaudible] that some project with, there’s 
a large number of parties who would need to sign waivers so definitely 
something to watch and to talk to your title insurance company about pretty 
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early in the process. 

Okay so permitting, I wanted to cover the kind of different types of permits that 
you may need for a project obviously getting the appropriate permits to build 
the project along with getting the right [inaudible] take that I mentioned.  
Getting interconnections.  Getting the actual land is kind of a fourth leg of the 
stool getting permits.  In large parts of the US there will be particulars earning 
rules in place and a conditional use permit may be required.  Other permits 
include electrical while building or construction permits which is usually a fairly 
quick process, it would be prior to construction.  You may need a permit for a 
driveway or a new access point to building an area where there are wetlands. 
You may need a permit for that as well as for stormwater or engages 
[inaudible], cultural heritage, there’s other different [inaudible] depending on 
the site that you’ve chosen and so it’s usually advantageous if you can to 
select a site which has fewer permitting requirements and as I mentioned 
earlier has less environmental constraints.   

A little more detail on permitting, it’s extremely variable.  Not just across the 
country but also within states and within counties sometimes permitting is done 
at the – like township level.  Sometimes county, sometimes city, sometimes 
state.  Often in Texas there is no dunning, which means there is no dunning 
permit required which does take one step out of the process and is one of the 
great things that developers like about developing in Texas, it makes the 
process easier.  If you do need to get a conditional or in terms of these permits, 
a process can take several months.  I’ve had it take unfortunately a lot longer 
and in that in come examples and in some cases solar or wind might be a new 
use to that particular county or township and you may need to work with them 
on coming up with a new ordinance to address the zoning process for that 
project. 

I just wanted to quickly tell you also you may be able to negotiate in that time a 
payment of both taxes or tax abatements with the county which you also 
obviously makes the project much more economically attractive. 

Okay something new – relatively new in the solar world that I wanted to talk 
about a little bit that helps – in my experience it’s helped with permitting and 
siting considerably is the use of native vegetation siting.  So if you picture a 
solar ray and the gaps between a rose and a round [inaudible], some – in the 
past some [inaudible] are taking an approach and putting either gravel down 
which is one of the most expensive options or turf grass and maybe there’s 
movement in the industry to instead planting turf grass – native vegetative low 
through the area.  For example in the Midwest there’s a lot of cool prairie 
grasses that have been planted quite a lot that support pollinated habitats – 
bees and butterflies and we’ve found as it relates to the permitting process that 
local counties are more receptive to purchase a habitative vegetation instead of 
turf grass.  It also helps with stone water runoff and things like that so it’s – 
that’s been a little bit of an added quality to the projects that helps with siting 
and permitting pretty considerably and pro grass is at least – or they need to be 
cut down once a year instead of many many times a year for turf grass.  So 
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we’re actually seeing some reduced O&M costs as a result of using that, so I 
wanted to throw that out there as something for people to be aware of that 
we’re seeing. 

And one last other – another new trend is in storage which may also be 
associated with a solar or wind [inaudible].  As we see this market expand very 
rapidly right now there are new special siting and permitting considerations to 
think about but there is a storage component to your project.  In some places 
there’s a percentage higher fire risk associated with certain kinds of battery 
and most counties or other authorities having jurisdiction probably haven’t 
encountered a large group scale storage project and so they are new case to 
them and they’re needing someone to consider as a – to determine how to 
permit a battery facilty so that’s something else that I think will be talked about 
a lot more as we forward as an industry and it’s something important.   

Now one other thing about storage that also applies to solar is usually if there 
are concerns about the visual impact in the permitting process, you can plant 
shrubs or even have a sense that in some what [inaudible] to screen the 
process from use.  We’re seeing that as somewhat of manageable solution that 
differentiates from wind as well.  

And that’s all I have and I’m going to hand it over to Lacey to talk about the 
legal ramifications of everything that Ben and I have been talking with.  Thank 
you very much. 

Lacey Breeden Well thank you so much Laura.  As Chris mentioned at the beginning of the 
presentation, I am a regulatory attorney here with HB and my slides will touch 
on legal issues and considerations related to siting within solar projects and I’m 
going to be looking at this for both the developer and the land owner 
perspective as we move through. 

So before we jump into the legal issues as related to siting, just a quick note 
about Husch Blackwell and who we are.  We are a – we have an energy and 
natural resources team of more than 50 attorneys across the country.  In Texas 
we have offices in Houston, Austin and I am located in the Dallas office.  We 
are proud to help our clients with all aspects of renewable energy projects.  So 
that includes siting as we will discuss today which is really an ongoing issue as 
Ben pointed out and something that is continual to development, financing and 
construction and even operations and maintenance.  We have experience in 
nearly all renewable power generation technology, including of course wind 
and solar and we’ve worked on projects from large to small and we are proud 
to have had a hand in over 15,000 megawatts of utility scale wind and solar 
projects over the past decade and that is over the country.  So we’re really 
considered [inaudible] full scale renewable firm in Texas and beyond.  And now 
with that being said I have to state that I – the view that I express in my 
presentation of course are my own and do not reflect the view of Husch 
Blackwell. 

So when you’re starting out in counseling a client on siting renewable project, 
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it’s important to remember that you’re really dealing with competing interests.  
On the one hand if you’re representing a developer, the client is obviously in 
the business of making money.  They are going to have to get financing from a 
third party which is going to require certain permits and estoppels and different 
legal documentation be obtained from the landowner and all of this is going to 
be subject to the ability of the developer to market the electricity.  And then on 
the other hand if you’re doing and representing a landowner, you’re really 
dealing with a deeply personal issue for these folks.  They’re thinking of – this 
is my home, it’s been in my family for generations, is the place where I make 
my living and I don’t want this development company to have carte blanche to 
come in and just run around the land any time they want.  So there’s really a 
competing interest going on and as the attorney you’re trying to navigate that 
process with this developer on the one hand and the landowner on the other.  
And depending on who you are representing, you really have to consider these 
things when negotiating at best rights.  These are necessary for the siting 
process as Ben and Laura touched in their earlier presentations. 

The first thing you must have from a public policy perspective in order to gain 
site control of course is willing landowners and community members.  What 
you want to avoid of course are three acronyms, I think we’ve all heard of 
NIMB, not in my backyard; BANANA, build absolutely nothing anywhere near 
anything and my personal favorite NO, not on planet earth.  So if your 
representing a developer in the siting process these acronyms can be bad 
news, if your facing you know these types of attitudes in the community 
surrounding placement of wind or solar projects and you can end up with some 
bad news from the legal perspective by way of news group claims.  So 
[inaudible] is basically a condition that substantially interferes with the use and 
enjoyment of land by causing unreasonable discomfort or annoyance, the 
persons of ordinary sensibilities and of course persons of ordinary sensibility is 
one of those fun terms in the law that lawyers get to argue about because it’s 
so amorphous and further an interference with the private use and enjoyment 
of another plan is unreasonable when the gravity of the harm outweighs the 
social value of the activity alleged to cause the harm.  So as an attorney 
representing a developer who wants to avoid a nuisance claim, attorney should 
really counsel clients to consider the project layout, the mapping, other 
development and transmission lines in the area which are located next to other 
commercial or industrial developments in the area, proximity to populated 
areas and city centers is just essentially a home of a neighbor and the project 
and where that neighboring property line is next to the renewable energy 
development.  And you’re going to want to make sure that you can do all of this 
while you know complying with siting standards; so the delicate balance. 

You want to keep in mind as a key element for a nuisance claim is 
unreasonable interference.  The test is not no interference.  So an example of 
an interference on a wind site might be shadow clicker or strobe effect, a 
[inaudible], neighbor complaining about blinking red lights, noise, [inaudible] 
tax.  There’s a Nina Perpont study that came in 2009 talking about wind turbine 
syndrome and that has been mostly debunct since that time but these are the 
kind of issues in siting that you are going to want to think about if your 
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counseling clients on the best location.  There’s actually a nuisance case in the 
law – on the books in Texas.  It was Rankin v. FPL Energy and that was back 
in 2008.  The landowner in that case was Dale Rankin and he brought a claim 
against the development company for injunction and damages against the 
Horse Hollow Wind farm and that’s located in Noland and Taylor Counties near 
the Sweetwater development that was booming at that time.  And in that case 
the court acknowledged the stated impact that the wind farm had and agreed 
that it could have impact on declining the property value and they even made 
an analogy – a condemnation with no obligation to pay but ultimately the court 
decided that the aesthetic phase claim for nuisance should be rejected for 
policy reasons, including the fact that a wind farm development is a lawful 
activity in Texas and the aesthetic phase nuisance claim based on emotional 
responses was too subjective and they would have allowed this precedence to 
go on of course – neighbors in wind turbine areas could have worked on 
zoning projects out of development so it could have been very dangerous 
precedent if they had prevailed. 

I’m also aware of a similar nuisance claim from earlier this year that was 
brought in Vermont for a solar farm and that was a case called Myrick v. Peck 
Electric Company.  In that case the landowners similarly lost on the aesthetic 
based claims.  Basically the court said that you have to prove unrenewable 
interference and similarly to the Rankin case saying you know these wind 
turbines are unsightly, I don’t like the aesthetic value of them, is not enough to 
prevail on a nuisance claim in Texas or Vermont apparently for now. 

So once you’ve moved through sort of the public opposition phase and found a 
site that you think is going to be feasible, one might move on to the next step of 
what we call the 20 part of the family.  So you want to get in and learn the land. 
I think Laura touched on this a little bit regarding title issues in oil and gas and 
you want to understand the place that you’re going to have under lease option 
or easement.  And this really applies to attorneys that are representing a 
landowner as well.  The more you know about your client’s project site, the 
more familiar you are with the background and the pre-existing uses, the better 
position that you are in to negotiate site access for them in the lease 
successively.  And having an education on all of this will put you in a better 
starting position in general. 

So next the developer and counsel, we usually go through and negotiate 
access right for the siting process.  Access rights are generally memorialized 
through an auction, easement or lease as Ben touched on and often times in a 
wind lease for example you’ll have it called a development term and this is a 
two to five year term that grants the developer access to conduct the studies 
including things like putting up the met towers, during that sited process putting 
information that’s valuable in terms of the resource that you have.  And you’ll 
also need access if you’re a developer for environmental permitting issues, 
surveys and title glitches. 

For wind projects some developers even enter into what are called wind title 
licensing agreements or in a phase where the company that’s gathering the 
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met data actually licenses it back to the project company.  That’s kind of an 
interesting way to go about gathering up that info during that time.  And then on 
the other hand the landowners are of course concerned about controlling 
access during the siting phase.  They might have a livestock grazing or crops 
growing.  They might want compensation for damages to those crops or 
damages to those livestock.  They might have hunting going on depending on 
what season you are developing in or [inaudible] seasons and then you have 
these siting and access issues get ironed out in a lease form as we talked 
about earlier which we will discuss next.   

So if you’re representing a developer, the granting clause in the lease is very 
important to gaining appropriate access to conduct the siting studies that are 
needed for wind and solar projects that then weren’t covered.  Basically the 
granting clause grants the right to use the landowner’s property for the benefit 
of the wind farm project.  So what does that mean?  It means that it will contain 
specific language including the nature of the agreement and the rights of the 
[inaudible]/developer including the types of activities the developer has the 
right to perform, the type of equipment and facilities to be installed during the 
siting period and beyond which may include met towers for wind project for 
example.  The right of the developer to operate, replace, upgrade, relocate, 
remove facilities into that nature and then additional roadway and transmission 
line easements that might be needed for the siting period where you have 
different trucks coming in and out looking for certain things and surveys and 
people accessing the property in general. 

If you’re representing the landowner in the siting process, then in order to sort 
of counterbalance the granting clause that restricts their use of the land, you’re 
going to want to include reservations clauses.  These clauses basically 
preserve landowners’ existing uses.  So we talked about ranching, farming, 
hunting, oil and gas and all of those things are extremely important to the 
livelihood of landowners in Texas and need to be taken very seriously in the 
lease.  A landowner’s attorney will also want to include service protection 
clauses and these cover things again that are pre-existing on the lands like 
crop dusting, conservation reserve program land that may be taken out of the 
lease because of the development, crop damages, you know the use of water 
and [inaudible] on the land and how the landowner would be compensation for 
that, location of windpower facilities and then ongoing site access for 
maintenance to those facilities moving forward. 

And always it’s important to remember when you’re negotiating no matter what 
side you’re on that you won’t get what you don’t ask for.  So a friend of mine 
sent me this picture from West Texas, he represents landowners quite a bit in 
these leasing negotiations and I think that it really illustrates the point although 
it’s a bit of an exaggeration.  It kind of reminds me of that old sport phase, you 
miss a hundred percent of the shots that don’t take so it’s best to ask for what 
you want upfront regardless of who you are representing.  And several wind 
leases that I’ve seen throughout the course of my practice actually include 
clauses allowing a landowner to have input on where the turbines are sited and 
of course that’s within reason because the project layout is directly related to 
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capacity factor but you’d be surprised on some of the things that landowners 
are able to get into leases as they negotiate upfront and I’m sure Ben knows 
this all too well from the wind perspective. 

So in addition to negotiating site access and site control all through the lease, 
either the easement or the option, there are several environmental challenges 
that can be a concern for any type of renewable energy project.  And 
developers are going to want to work with environmental counsel and so are 
landowners to be sure that they’ve chosen a site that complies with all federal 
and local environmental laws.  Again the applicable laws are going to vary 
depending on where the project is going to be geographically located.  So for 
wind project in Texas, you might – or elsewhere you might deal with the FAA, 
the Endangered Species Act, might [inaudible] Act, management is a key fact 
but for solar you’re going to be dealing more with surface area requirements 
that could invite EPA claims and environmental impact statement challenges.  
Some of the items to consider that are going to again varies from state to state 
are aviation which will be handled by the Federal Aviation Act and an example 
would be of the termination of no hazard that you have to get for a wind project. 
Water, you’re going to be dealing with the Clean Water Act and [inaudible] 
determination, the Wetland studies.  Air, you’re going to have get air quality 
permit under the Clean Air Act for the concrete backed plan, generators, rock 
pressures, dust permits, things of that nature.  Historical sites, you’re going to 
be looking at federal law, you’re going to be dealing with the Natural Historic 
Preservation Act.  So you want to be sure regardless of which side you’re on 
but especially if you’re the developer that you have a deep understanding of 
the complicated environmental permits [inaudible] when you’re going after sited 
projects and when you’re moving through all phases of development and 
operation. 

Another legal consideration of course when siting projects is the ability to 
interconnect the project and obtain the necessary regulatory permits from the 
necessary regulatory bodies.  Laura and Ben both touched on this but 
proximity to interconnection is crucial and the further you know you get away 
from the interconnection points, the more expensive the project becomes and 
more expensive your budget becomes.  I think it’s roughly a million dollars a 
mile to build transmission lines if you don’t obtain a CCN so you want to be 
cognizant of that when siting a project or counseling clients on siting a project.  
And also you want to know your market.  Again project location determines 
regulatory jurisdiction so for example in Texas you are going to have very 
minimal FERP involvement.  You are only to need to be required to obtain a 
permit called [inaudible] generating permit but as you’re developing solar 
resources say in the southwest, that might trigger jurisdiction of FERP, if you’re 
of land management, Department of the Interior and Department of Agriculture 
and Fish and Wildlife Services.   

So again just kind of knowing what field you’re playing in before you go into 
know the challenges that you are going to have to overcome and the amount of 
permits that you’re going to have to obtain.  And no matter what type of 
resource you’re developing or what state you’re located in, you are likely to 
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have to deal with the following agencies including state utilities commissions.  
So in Texas this is the Texas Public Utility Commission.  We touched on the 
Federal Energy Regulatory Commission of FERP.  The North American 
Electrical Reliability Corporation and the various regional entities.  The regional 
entity in Texas is the Texas Reliability entity which carries out the functions of 
NERC and then your ISOs and your utilities and so in Texas we have ERCOT 
and SPP which are the two major players in the ISO world. 

 

And finally it’s important to know the political climate of where you are 
developing or proposing to develop a project.  For example this year the Texas 
leg. passed a bill basically stating that if a wind turbine is located within 25 
nautical miles of a military aviation facility then they are not able to obtain a tax 
abatement agreement and [inaudible] and those documents are critical to 
economic incentive for developing wind projects and it would be something 
very important to know before going in to site a new project.  I believe Chris 
Reeder touched a good deal on this in his last webinar so there should be 
information on file if you are interested in knowing more about a bill 277 and 
Husch Blackwell has also released a couple of different feelers on that as well. 
  

And also and finally understanding the applicable policy issues in your state.  
So does your state or local government have a renewable portfolio standard 
that would incentivize local government to purchase wind energy or help that 
process along and that might play a big role in where you decide to site the 
project, just depending on where you can get [inaudible] take and where you’re 
going to have those local incentives.  So basically understanding the intricacies 
of the political climate of your state or local jurisdiction is extremely important in 
the siting process and [inaudible].  And with that I conclude.  Thank you so 
much.  I’ll turn it over to Chris. 

Chris Reeder There were 2 or 3 questions and I know we’ve answered a couple of them 
online, but if you have time, can you go ahead and work through those.  I think 
we still have 2 or 3 or 4 minutes to do that. 

Lacey Breeden Of course  Let’s move through here.  The first question that I see is what is – 
what does FNTP stand for?  And I think that was for Ben.  

Ben Fairbanks Yes sorry, I was just coming off mute, I can take that one.  So FNTP is the 
acronym for typically used to define full notice to proceed. And I think there’s 
usually developers describe that as like after – at the point when they’ve 
obtained financing, they’ve closed financing and the project has now full notice 
to proceed.  You also see reference to LNTP which is limited notice to proceed 
and typically that happens or that’s used before financing and so that’s kind of 
the distinction between the two. 

Lacey Breeden Okay, great.  Thank you Ben.  This next question is for Laura – it is, for 
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reviewing title, how does SoCore handle the placement of solar panels on land 
or a majority of the land that is encumbered by blanket easements or 
pipelines? Laura are you there?  Okay we’ll just move on to one of the next 
questions. 

Laura Caspari  I’m sorry, can you hear me? 

Lacey Breeden Oh yeah go ahead. 

Laura Caspari I’m sorry I was talking and I guess you couldn’t hear me, I apologize for that.  I 
was just saying that if there’s a blanket easement covering an entire large 
parcel and the solar project is – perhaps you can – just a portion of that parcel 
and then we’ll negotiate a release of that portion of the property from the 
blanket easement. 

Lacey Breeden Wonderful thank you.  I think there was – the next question was for you as well. 
The trend on 100 percent of surface labors are you seeing more than one title 
insurer requiring this, Fidelity/Chicago?  Thank you. 

Laura Caspari  Yeah and we’re definitely seeing Chicago require that, so that’s accurate.  It 
depends a little bit on the state as well.  For example it’s a little bit easier to get 
away with less than 100 percent in Texas than it is across the border in New 
Mexico where the requirement we’re seeing a lot more requirements for 100 
percent but yes we are seeing additional title insurance companies requiring 
that 100 percent and it’s definitely a concerning – a very concerning trend 
because you could have 100 people who are in the service to mill rights in 
theory and – so that happening and finding out who all those people are and 
negotiating with them is near impossible task so it’s definitely a concern. 

Lacey Breeden Wonderful.  Okay and I think the next one was for me.  This question states 
I’ve heard of problems in Minnesota with concerns over solar farms displacing 
agricultural use.  Have you heard of this in Texas?  Sorry if it was already 
addressed? 

Yeah I have heard of this definitely in terms of wind farms, not so much with 
solar but the way it’s addressed in the wind farms is through crop damages and 
negotiating some of those issues upfront.  If you have like center pivot irrigation 
it’s going to be taken out of use because of the wind farm – the 
accommodation doctor will also play into that and I think that would also apply 
to solar.  So I think it is something that gets dealt with and probably will get 
dealt with more as solar development continues to grow in Texas and beyond 
in the southwest. 

And with that I think that we are at the end so I will turn it to Chris for closing.

Chris Reeder Yeah thanks Lacey and thanks Ben and Laura.  Great presentation and I hope 
it was useful to everyone.  If you haven’t done so please submit a response to 
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our survey, there’s an icon at the bottom of the screen.  We really use those 
survey answers to help formulate future presentations.  Also as I mentioned 
we’ve been approved for Texas continuing legal education credit.  You can 
sign up for it on this screen too and a recording of this will be available 
tomorrow for watching and sharing and we’ll email a link to everybody who 
signed in.  Before everybody drops, please just a minute before you hang up I 
want to alert everybody that our TREIA next conference is coming up October 
23 and 24th.  It’s going to be a fantastic conference highlighted by our main 
keynote speaker, former Vice President Al Gore.  So look for information about 
that on our TREIA website and hopefully we can see you there – really great 
gathering of the renewable community and finally the final webinar in this 
series is going to be in early December and we will take a look at how changes 
in federal policy and regulation could impact the long term outlook for the 
power generation resource mix on the grid.  Very timely topic in light of some 
recent federal policy announcements at least.  Okay so with that, that brings 
our webinar to a conclusion today.  Thanks again to our presenters.  Thank you 
for attending and we’re adjourned. 

 


